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STATEMENT OF THE CASE
Nature Of The Case
Randal Gene Porath appeals from the denial of his Rule 35 motion for
credit for time served.
Statement Of The Facts And Course Of The Proceedings
Porath was convicted, on his guilty plea, of felony possession of a
controlled substance and placed on unsupervised probation. (R., vol. 1, pp. 8688.)

The state later charged him with felony possession of a controlled

substance in a new case and a corresponding allegation he had violated his
probation in the first case. (R., vol. 1, pp. 94-104; vol. 2, pp. 251-52.) Pursuant
to a plea agreement, Porath pled guilty to the new possession charge and
admitted the probation violation allegations. (R., vol. 1, pp. 123-24; vol. 2, pp.
271-72.) The district court revoked probation and ordered Porath’s sentence of
four years with two years determinate executed and imposed a concurrent
sentence of five years with two determinate on the new conviction. (R., vol. 1,
pp. 129-31; vol. 2, pp. 289-93.)
Porath filed a Rule 35 motion seeking credit for time spent on probation
and for “90 days confinement during his probationary period.” (R., vol. 1, pp.
153-55; vol. 2, pp. 316-18.) He also moved for appointment of counsel. (R., vol.
1, pp. 146-50; vol. 2, pp. 309-13.) The district court denied the motion for credit
for time served, concluding that Porath was not entitled to credit as a matter of
law. (R., vol. 1, pp. 167-71; vol. 2, pp. 330-34.) Porath filed an appeal timely
from the denial of his Rule 35 motion. (R., vol. 1, pp. 173-75; vol. 2, pp. 336-38.)
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ISSUE
Porath states the issues on appeal as:
1.

Whether the district court erred in the 2013 case by not
ruling on Mr. Porath’s motion for appointment of counsel
before denying his motion for credit for time served.

2.

Whether the district court erred in the 2014 case by not
ruling on Mr. Porath’s motion for appointment of counsel
before denying his motion for credit for time served.

(Appellant’s brief, p. 4.)
The state rephrases the issue as:
Has Porath failed to show that his Rule 35 motion was not frivolous and
therefore failed to show that he was erroneously denied counsel?
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ARGUMENT
Porath Has Failed To Show That His Rule 35 Motion Was Not Frivolous And
Therefore Failed To Show That He Was Erroneously Denied Counsel
A.

Introduction
The district court denied Porath’s motion seeking credit for time served

during probation and for the probationary period generally because that claim
was without legal merit. (R., vol. 1, pp. 169-70; vol. 2, pp. 332-33.) Porath
argues the district court erred by not specifically ruling on his motion for
appointment of counsel prior to denying his Rule 35 motion. (Appellant’s brief,
pp. 5-11.) Because the motion was frivolous as a matter of law, Porath has failed
to show reversible error.
B.

Standard Of Review
“Whether a motion is frivolous is a question of law that we freely review.”

State v. Carter, 157 Idaho 900, 902, 341 P.3d 1269, 1271 (Ct. App. 2014).
Because the issue is one of free review, it is reviewed de novo. Id. at 903, 341
P.3d at 1272. Thus, the appellate court “may still sustain a correct legal ruling”
regarding denial of counsel, “even if based upon incorrect facts, if the clearly
established record supports that ruling.” Id.
C.

The District Court Did Not Err Because Porath Was Not Entitled To
Counsel As A Matter Of Law
“A criminal defendant has the statutory right to counsel at all critical stages

of the criminal process, including pursuit of a Rule 35 motion.” State v. Ramsey,
159 Idaho 635, 637, 364 P.3d 1200, 1202 (Ct. App. 2015). However, a district
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court may deny appointment of counsel if the Rule 35 motion is frivolous or one
that a reasonable person with adequate means would not be willing to bring at
his or her own expense. Id.; Carter, 157 Idaho at 902, 341 P.3d at 1271. If a
defendant filing a Rule 35 motion requests counsel, “the court must address that
request before rendering a ruling on the substantive issues in the underlying
case.” State v. Wade, 125 Idaho 522, 524, 873 P.2d 167, 169 (Ct. App. 1994).
An appellate court may find no error in the denial of counsel if the motion, as a
matter of law, is frivolous. Carter, 157 Idaho at 903, 341 P.3d at 1272. An
appellate court also may address the implicit rulings of the trial court. Perception
Const. Management, Inc. v. Bell, 151 Idaho 250, 255, 254 P.3d 1246, 1251
(2011); State v. Pena-Reyes, 131 Idaho 656, 962 P.2d 1040 (1998).
Here the district court ruled on the merits of the Rule 35 motion as a
matter of law (as opposed to discretion or based on factual findings), and denied
the motion. (R., vol. 1, pp. 167-71; vol. 2, pp. 330-34.) Although the district court
did not explicitly rule on the motion for counsel, implicit in the ruling that the Rule
35 motion lacks merit as a matter of law is a ruling that the motion is frivolous
and therefore appointment of counsel is not required. See Carter, 157 Idaho at
903, 341 P.3d at 1272 (finding frivolousness of Rule 35 motion as a matter of law
even after setting aside clearly erroneous factual finding by district court).
Because Porath’s motion was frivolous as a matter of law, this Court may affirm
the implicit denial of counsel.1

Porath acknowledges that this Court may address the lack of an express ruling
on the motion for appointment of counsel under the harmless error doctrine.
(Appellant’s brief, p. 5.) An error is harmless if it did not affect a party’s
1

4

The Rule 35 motion was, as a matter of law, frivolous. Porath was not
entitled, as a matter of law, to credit for time spent at large on probation.
I.C. § 18-309; I.C. § 19-2603 (time spent “at large under [a] suspended sentence
shall not be counted as a part of the term of his sentence”); I.C. § 20-209A (“time
during which the person is voluntarily absent from the penitentiary, jail, facility
under the control of the board of correction, or from the custody of an officer after
his sentence, shall not be estimated or counted as a part of the term for which he
was sentenced”); Taylor v. State, 145 Idaho 866, 869, 187 P.3d 1241, 1244 (Ct.
App. 2008) (I.C. § 18-309 “notably does not base credit on any factor other than
actual incarceration”). Because Porath was not entitled as a matter of law to
credit for time spent on probation, the district court did not err by denying him
counsel (or, alternatively, any error in not ruling on the motion for appointment of
counsel was harmless).
Porath argues he asserted a non-frivolous claim for credit for time served
as a condition of probation in one of the two cases. (Appellant’s brief, pp. 5-7.)
However, review of the record does not show that Porath ever alleged that he
served time as a condition of probation. Rather, his claim was that he served “90
days confinement during his probationary period.” (R., vol. 1, p. 154 (emphasis
added); vol. 2, p. 317 (emphasis added).) The record shows that he was given

substantial rights because, beyond a reasonable doubt, the same result would
have ensued without the error. See State v. Parker, 157 Idaho 132, 140, 334
P.3d 806, 814 (2014). If this Court declines to address the district court’s implicit
denial of the motion for appointment of counsel, the state requests this Court to
determine the request for counsel frivolous, and therefore any error in not
expressly ruling on it to be harmless error, employing the same reasoning set
forth in this brief.
5

an unsupervised probation here in Idaho because he was already being
supervised on probation out of Montana, and it was anticipated he would be
returned to that state for violating his probation. (R., vol. 1, pp. 77-78, 81-82, 8590.)

Indeed, at the end of the sentencing hearing where the district court

imposed the unsupervised probation Porath signed an extradition waiver to
Montana. (R., vol. 1, p. 78.) The PSI confirms that Porath was in fact extradited
to Montana shortly after being placed on unsupervised probation in this case.
(PSI, p. 17; Tr., p. 10, Ls. 5-13.) Porath’s claim he was entitled to credit for 90
days in the custody of the State of Montana “during” the probation is frivolous,
and his appellate argument that a probation officer or drug court ordered Porath
to serve 90 days as a condition of his unsupervised probation does not withstand
scrutiny.
Porath also argues that appointed counsel could have assisted him by
pointing out that his lack of entitlement to credit for time served at his most recent
sentencing hearing was not stipulated to and, even if it had been, such a
stipulation would not be binding. (Appellant’s brief, pp. 7-9.) This argument is
irrelevant to whether Porath’s motion was frivolous.

Moreover, the record

establishes that Porath was not arrested on the new drug charge or the probation
violation allegation, but rather appeared in court on summons (R., vol. 1, pp. 9798, 105-09; vol. 2, pp. 216, 224-26; Tr., p. 14, Ls. 15-17), a fact Porath does not
contest.

Whether or not by stipulation, the district court’s determination that

Porath served no time as a result of the new drug charge or the probation
violation was correct.
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A district court may deny appointment of counsel to pursue a frivolous
Rule 35 motion. Porath, as a matter of law, was not entitled to credit for time he
spent at liberty on probation, nor was he entitled to time he spent incarcerated on
another case out of another state during his Idaho probation.

His Rule 35

motion, claiming that he was so entitled, was therefore frivolous. The district
court did not err by denying Porath’s frivolous Rule 35 motion without appointing
counsel.
CONCLUSION
The state respectfully requests this Court to affirm the denial of Porath’s
Rule 35 motion for credit for time served.
DATED this 14th day of November, 2016.

_/s/ Kenneth K. Jorgensen_____
KENNETH K. JORGENSEN
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 14th day of November, 2016, served
a true and correct copy of the foregoing BRIEF OF RESPONDENT by emailing
an electronic copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

KKJ/dd

_/s/ Kenneth K. Jorgensen______
KENNETH K. JORGENSEN
Deputy Attorney General
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